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IN THE MOTOR ACCIDENT CLAIMS TRIBUNAL 
SONITPUR: TEZPUR 

 

MAC Case No.         :-     47/2010 
 

Present      : Mridul Kumar Kalita, AJS 
Member, MACT, Sonitpur/ 
District Judge, Sonitpur 
Tezpur 
 

Claimants 1. Mustt. Abjan Nessa 
Wife of Md. Ohed Ali 
Village- Baligaon, P.O.- 
Bashbera, P.S- Thelamara, 
Dist. Sonitpur, Assam 

2. Mustt.  Morjina Khatun 
W/O Late Nizamuddin @ Nizam 
Ali, Village- Baligaon, P.O.- 
Bashbera, P.S- Thelamara, 
Dist. Sonitpur, Assam 

  -Versus- 
Opposite Parties 
 

1. Sri Dipankar Choudhury 
S/o Sri Haren Choudhury 
Village- Baligaon, P.O.- 
Bashbera, P.S- Thelamara, 
Dist. Sonitpur, Assam 
(Owner of Vehicle(Truck) No 
AS-01 BC 3575 ) 
 

2.   Md. Abdul Karim  
S/o Mahammed Ali 
Vill. No.1 Dolabari, P.O.- 
Tezpur, P.S- Tezpur, Dist. 
Sonitpur, Assam 
(Driver of Vehicle No AS-01 BC 
3575 )  

3. Bajaj Allianz general 
Insurance Co. Ltd. 
Guwahati Branch, District –
Kamrup, Assam 
(Insurer of  the Vehicle No AS-
01 BC 3575 ) 

Counsel for the Claimants : Mr. S.S.Prasad & Mr. 
P.P.Hazarika, Advocates 

Counsel for Opposite Parties : Mr S.K. Singh Advocate (for 
Insurance Company) 
Mr Basanta Sarma ,Advocate 
( for Opposite Parties No.1 & 
2) 
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J U D G M E N T   

 1.    This instant claim petition has been filed by the claimants u/s 166 of the 

Motor Vehicles Act, 1988 claiming compensation for the death of  one Nizamuddin @ Nizam 

Ali,  son of Md. Ohed Ali of Village- Baligaon, P.O.- Bashbera, P.S- Thelamara, Dist. Sonitpur, 

Assam (hereinafter referred to as the “deceased”) . The claimants No.1 and 2 are the 

mother and the widow, respectively, of the deceased. 

 

2.    The case of the Claimants, in brief, is that late Nizamuddin @ Nizam Ali was 

working as permanent handyman in the Vehicle (Truck) No AS-01 BC 3575 owned by 

Opposite party No.1 Sri Dipankar Choudhury. On 28/07/2009 at about 6.30 pm, when 

Nizamuddin @ Nizam Ali was travelling in the Vehicle (Truck) No AS-01 BC 3575, loaded 

with broken stone chips, from Thelamara towards Missamari, the truck met with an accident 

and overturned on the road. It is stated that the truck was being driven by driver Md. Abdul 

Karim in a rash and negligent manner. As a result of the said accident Nizamuddin @ Nizam 

Ali suffered grievous head injuries and succumbed to his injuries on the spot. The claimants 

have stated that the deceased was about 30 years of age at the time of his death and used 

to earn Rs. 2500/- per month as salary and Rs. 30/- as daily wages. The claimants have 

claimed Rs. 7,00,000/-(Rupees Seven Lakhs only) as compensation. 

 

3.    The Opposite parties No.1 & 2 have filed their written statement denying that 

the vehicle was driven in a rash and negligent manner by the O.P No.2 and stated that the 

OP No.2 had a valid driving license being DL No. 14093/S/ valid up to 03/07/2012. It has 

been further stated that liability arising of the said accident, if there be any, ought to be 

borne by OP No.3, with which the said vehicle was duly insured vide Policy No- OG-09-2405-

1803-00003544 which was valid up to 13/03/2010.  

 

4.    The O.P No. 3, the Insurer of the vehicle, in its written statement, denied all 

material averments of the claim petition and pleaded, inter-alia, that the amount of 

compensation claimed by the petitioner is highly exaggerated and speculative. It has been 
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stated that the insurer is not liable to pay any compensation until and unless it is proved 

that the driver of the offending vehicle had valid driving license and the conditions of 

Insurance Policy were not violated by the insured. It was further stated that the claimant is 

put to strict proof that the registered owner used the vehicle without any breach of permit 

or traffic rules as per provision of the M.V .Act 1988. 

 

5.    On the basis of pleadings of the parties, my learned predecessor-in-office 

framed the following issues for adjudication:- 

 
i) Whether the alleged accident took place due to rash and negligent driving by 

the driver of the vehicle No AS-01 BC 3575. 

ii)     Whether there was contributory negligence on the part of the deceased  

leading to the accident in the question. 

iii) Whether the claimants are entitled to any compensation as prayed for and if 

yes, from whom and to what extent? 

 

6.    During enquiry, the claimants examined four witnesses namely Mustt. Abjan 

Nessa (CW-1), Mustt Marjina Khatun (CW-2), Md Israhil Ali (CW-3) and Md. Kamaluddin 

(CW-4) to support their claim. Claimants’ witnesses No. 1, 2 & 3 were extensively cross 

examined by the O.P. No.3. The Opposite party No-3 has examined one defence witness, 

namely Sri Hiranya Rajkhowa (DW-1), to counter the claim of the claimants.  

 

7.     I have carefully perused the entire materials brought on record, heard both 

sides. All the issues are taken up together for discussion and decision, for the sake of 

convenience and brevity. 

 

8.     Claimant witness No.1 while reiterating the facts stated in her claim petition 

stated, in her evidence on affidavit, that on 28/07/2009 at about 6.30 pm, when her son 

Nizamuddin @ Nizam Ali was travelling in the Vehicle (Truck) No AS-01 BC 3575, loaded 

with stone chips, from Thelamara towards Missamari, same met with an accident and 

capsized on the road near Shiv Mandir. Her son suffered injuries and ultimately succumbed 

to the injuries sustained by him in the accident. CW 1 stated that her son died due to the 

rash and negligence of the OP No.2.  CW 1 stated that at the time of his death, her son 

used to earn Rs. 3500/- per month by working as handyman in the said vehicle. CW-1 also 



Page 4 of 10 

 

MAC Case No. 47 of 2010 Page 4 

 

deposed that at the time of his death, Nizamuddin @ Nizam Ali was survived by his old 

father Ohed Ali, Mother Abjan Nessa, Widow Marjina Khatun and two minor sons namely 

Maksidul Islam (7 years) and Merajul Islam (5 years). 

 

9.    The claimant witness No. 1 exhibited the Accident Information Report as Ext 

1, Post Mortem Report as Ext 2. During cross-examination, PW-1 has deposed that she was 

married about 40 years ago and she has five children, three sons and two daughters. She 

has also stated that her deceased son was married and had two sons, who are studying in 

village school. She has stated that her husband is a cultivator and they have three bighas of 

cultivable land. She has also stated that she do not know the name and full name of the 

owner. 

 

10.    The clamant witness No.2 Musstt. Marzina Khatun has, in her evidence on 

affidavit, reiterated what has been stated by CW-1. During cross-examination, she has 

deposed that age of her husband is based on the assumption by the autopsy surgeon, who 

performed the post mortem examination. She has also deposed that there were seven 

persons travelling in the said truck and her husband was the handyman of the said truck, at 

the relevant time. She has stated that she has not furnished any document, obtained from 

the owner of the truck, certifying that her husband was the handyman of the offending 

truck. She has deposed that she is now working as Sahayika in Anganbadi Centre at 

Baligaon and she gets a sum of Rs.1,800/-, per month, as fixed salary.  

 

11.   The claimant witness No.3 Md. Ishahil Ali, in his evidence on affidavit, has 

deposed that on 28-07-2009, he was working as labourer in truck No. AS01 BC 3575. On 

that day, Nizamuddin @ Nizam Ali was working as handyman in the said truck and the truck 

was driven by Abdul Kasim. When the truck was going from Thelamara to Missamari, it was 

driven in rash and negligent manner and at about 6-30 p.m., the vehicle turned turtle on the 

road near Naharbari Shiva Mandir. CW-3 has deposed that he suffered injuries because of 

said accident. However, Nizamuddin suffered grievous injuries and he succumbed to his 

injuries later on. He has specifically mentioned that the accident occurred due to fault of the 

driver. During cross-examination, he reiterated whatever he had stated in his evidence on 

affidavit. In addition, he has also stated that he do not know as to whether the truck was 



Page 5 of 10 

 

MAC Case No. 47 of 2010 Page 5 

 

having road permit or not. He stated that the truck was carrying chips and the deceased fell 

under the truck.  

 

12.   The claimant witness No.4 has deposed that on 28-07-2009, at about 6-30 

p.m., when he was standing near a shop near Naharbari Shiva Mandir, he saw that a truck 

coming from Thelamara side, at a very high speed, overturned near the Shiva Mandir. He 

has further stated that Nizamuddin, who was sitting in the cabin, was dragged out of the 

vehicle. However, he expired later on. He was not cross-examined by the Opposite party.  

 

13.   The Opposite parties witness No.1 Sri Hiranya Rajkhowa has deposed that he 

was working as a Junior Assistant in the office of the District Transport Officer cum- 

Secretary, RTA, Kamrup (Metro). He brought the temporary permit registration book, which 

is exhibited as Ext.B and also exhibited as Ext.B(1), the relevant page regarding relevant 

entry of temporary permit No.15178. During cross-examination, he has deposed that it 

appears that temporary permit against the truck bearing registration No. AS-01 BC / 3575 

did not cover the date of accident, that is, 28-07-2009. 

 

14.   Now, let me decide the issues which were framed by my Ld. Predecessor in 

office. There is no denial  or dispute, by any of the opposite party, regarding the fact  that  

Nizamuddin @ Nizam Ali was working as handyman in the Vehicle (Truck) No AS-01 BC 

3575 owned by Opposite party No.1 Sri Dipankar Choudhury and On 28/07/2009 at about 

6.30 pm, when Nizamuddin @ Nizam Ali was travelling in the Vehicle (Truck) No AS-01 BC 

3575, loaded with broken stone chips, from Thelamara towards Missamari, the truck met 

with an accident and overturned on the road and  as a result of the said accident 

Nizamuddin @ Nizam Ali suffered grievous head injuries and succumbed to his injuries on 

the spot. The issue is whether the alleged accident took place due to rash and negligent 

driving by the driver of the vehicle No AS-01 BC 3575. The claimant’s witness No-1 Mustt 

AbjanNessa and claimant’s witness No-2 Mustt Marjina Khatun were not present at the place 

of accident, at relevant time, when the accident occurred; hence they may not have 

personal knowledge of the cause and manner in which the accident occurred. However, 

claimant witness No.3 Md. Ishahil Ali, in his evidence on affidavit, has specifically deposed 

that on 28-07-2009, he was working as labourer in truck No. AS01 BC 3575 and when the 

truck was going from Thelamara to Missamari, it was driven in rash and negligent manner 
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and at about 6-30 p.m., the vehicle turned turtle on the road near Naharbari Shiva Mandir. 

During cross examination of claimant witness No.3, his testimony, to the effect, that the 

truck was driven in rash and negligent manner could not , in any manner, be demolished by 

the opposite party. Further, The claimant witness No.4 also has deposed that on 28-07-

2009, at about 6-30 p.m., when he was standing near a shop near Naharbari Shiva Mandir, 

he saw that a truck coming from Thelamara side, at a very high speed, overturned near the 

Shiva Mandir, his testimony also remained intact. When we look into Ext-1 (i.e., the Accident 

Information Report)  it appears that, at column No.13, the Officer in Charge of Thelamara 

police Station has specifically stated that the accident occurred due to rash and negligent 

driving. This piece of evidence also remained uncontroverted. In view of the uncontroverted 

testimony of claimant’s witnesses No-3 and 4 , as discussed above, coupled with the 

observation made in Column No.13 of the Ext-1(i.e., the Accident Information Report)  this 

Tribunal do not have any hesitation to come to the conclusion that the accident in which 

Nizamuddin @ Nizam Ali suffered grievous head injuries and succumbed to his injuries took 

place due to rash and negligent driving of the vehicle No AS-01 BC 3575. 

 

15.  As regards issue No. 2 i.e., whether there was contributory negligence on the 

part of the deceased leading to the accident in the question, there is no material on record 

indicating any sort of contributory negligence on the part of the deceased leading to the 

accident, hence, this issue is decided in negative. 

 

16.  Ld. Counsel for the opposite party No. 3 has argued that the offending 

vehicle did not had a valid route permit on the day of accident (i.e., on 28-07-2009) and, 

therefore, the Insured had violated the provision of M.V. Act and thus committed the breach 

of terms and conditions of the policy and for this reason, the Insurance Company is not 

liable to indemnify the insured. On perusal of the case record, it appears that on 23-05-2013 

O.P. No. 1 and 2 had filed photocopy of a special route permit along with a petition seeking 

leave of the Tribunal for filing original on next date. Said leave was granted by the Tribunal 

and accordingly, on 07-06-2014 the original special permit No. 286/07/2009 dated 24-07-

2009 was submitted by the owner of the vehicle (O.P. No. 1). Though the said special 

permit was not exhibited by any of the witnesses of either party however, there is nothing 

on record to counter the genuineness of the said permit. This Tribunal is of considered 

opinion that as the rules of procedure laid down in the Code of Civil Procedure, 1908 are not 
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to be strictly and rigidly enforced in an enquiry conducted by the Motor Accident Claims 

Tribunal, which may result in frustrating the beneficial object of Section 166 of M.V. Act, this 

Tribunal can certainly take into consideration any material, veracity of which remains 

uncontroverted, for the purpose of enquiry into the claim of a claimant u/s 166 of M.V. Act. 

Accordingly, the special permit No. 286/07/2009 dated 24-07-2009 which is produced by the 

OP No. 1 is taken into consideration. On perusal of the said special permit, it appears that 

the said special permit was valid for a period of 9 days with effect from 24-07-2009 to 01-

08-2009, which shows that on the day of accident ( 28-07-2009) the vehicle No. AS 01/BC-

3575 had route permit for plying in between Guwahati to Tawang. Thus, the objection 

raised by the learned counsel for the OP No. 3 regarding lapse of route permit, in case of 

offending vehicle, is overruled.   

 

17.     Thus, in view of the discussions made above, this Tribunal comes to conclusion that 

Late Nizamuddin @ Nizam Ali died as a result of accident which occurrence due to rash and 

negligent driving of vehicle (Truck) No. AS 01/BC-3575 and accordingly the claimants, who 

are the mother (claimant No. 1) and wife (claimant No. 2) of the deceased respectively, are 

entitled to get compensation under Section 166 of Motor Vehicle Act.   

 

18.      The quantum of compensation to which the claimants are entitled shall have 

to be computed as per the ratio laid down by the Hon’ble Supreme Court in  Sarla Verma 

v. Delhi Transport Corporation reported in (2009) 6 SCC 121. 

 

19.  As per the said Judgment of Hon’ble Supreme Court of India, the multiplier to 

be applied for computing the compensation depends on the age of the deceased. The 

claimants have not submitted any certificate to prove age. However, Ext. 2 which is the 

Post-mortem report has shown the age of the deceased as 30 years. This estimation of the 

age, in the Post-Mortem report, has not been refuted by anyone, hence, the age of the 

deceased is taken to be 30 years for the purpose of deciding the quantum of compensation. 

As per ratio laid down in Sarla Verma the multiplier in the instant case, i.e. for the age group 

in between 26 to 30 years will be “17”.  

 

20.      Regarding the income of the deceased, though the documentary evidence 

have been adduced, however, claimant witnesses No. 1 and 2 have deposed that the 
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deceased was working as handyman of the offending vehicle and his monthly income was 

Rs. 3,500/-. This oral testimony of claimant witness No. 1 and 2 remain unrebutted, hence, 

the monthly income of the deceased is assessed to be Rs. 3,500/- per month.   

 

21.    The Hon’ble Supreme Court in Santosh Devi Vs. National     Insurance 

Company Ltd.[ (2012) 6 SCC 421] in paragraph 18 has held that : 

 

“ Therefore, we do not think that while making the observations in the last 

three lines of paragraph 24 of Sarla Verma's judgment, the Court had 

intended to lay down an absolute rule that there will be no addition in the 

income of a person who is self-employed or who is paid fixed wages. 

Rather, it would be reasonable to say that a person who is self-employed 

or is engaged on fixed wages will also get 30 per cent increase in his total 

income over a period of time and if he / she becomes victim of accident 

then the same formula deserves to be applied for calculating the amount 

of compensation.” 

 

 

22. Again the Hon’ble Supreme Court in Rajesh and Ors. Vs. Rajbir Singh and Ors. 

reported in MANU/SC/0480/2013 held in paragraph 11 to the effect that:  

 
“ …. Since, the Court in Santosh Devi's case (supra) actually intended to 

follow the principle in the case of salaried persons as laid in Sarla 

Verma's case (supra) and to make it applicable also to the self-employed 

and persons on fixed wages, it is clarified that the increase in the case of 

those groups is not 30% always; it will also have a reference to the age. 

In other words, in the case of self-employed or persons with fixed wages, 

in case, the deceased victim was below 40 years, there must be an 

addition of 50% to the actual income of the deceased while computing 

future prospects. Needless to say that the actual income should be 

income after paying the tax, if any. Addition should be 30% in case the 

deceased was in the age group of 40 to 50 years.” 
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23.      Thus, relying on the ratio of the aforesaid judgment of the Hon’ble Supreme 

Court, the income of the deceased, in the instant case, is entitled to get 50% increase 

towards future prospect.  The annual income of the deceased is thus computed to be Rs. 

3,500/- + 50% of 3,500/- x 12= Rs. 63,000/- .  

  

24.   Since the deceased was married and having one dependent mother, one wife 

and two minor children, hence, as per the ratio laid down in Sarla Verma (supra), ¼ is to 

be deducted towards the personal and living expenses of the deceased. Thus, so deducting 

[Rs. 63,000/-  (-) Rs. 15,750/-, the annual income of the deceased is assessed as Rs. 

47,250/-. Since the said amount is less than the taxable income, no amount needs to be 

deducted towards the same.   

 

Besides loss of dependency, the claimants are entitled to some amount, on account 

of funeral expenses and loss of love and affection. The Hon’ble Supreme Court in Rajesh 

and Ors. Vs. Rajbir Singh and Ors. reported in MANU/SC/0480/2013 has held in 

paragraph 24 and 25 that an amount of Rs. 1,00,000/- ought to be granted for loss of 

consortium/love and affection/loss of guidance and affection to the minor children and an 

amount of Rupees 25,000/- should be granted for funeral expenses unless there is proof of 

higher expenditure on the said count.  

 

25.  Thus, the claimant is entitled to get following compensation, which in the 

considered opinion of this Tribunal will be just and reasonable under the facts and 

circumstances of the case:-  

 

Loss of dependency    Rs. 47,250 x 17 = 

Rs. 8,03,250/- 

Loss of consortium of wife    Rs. 1,00,000/- 

Loss of love, affection and guidance to the 
minors  

 Rs. 1,00,000/- 

Funeral Expenses   Rs.     25,000/- 

Total   Rs. 10,28,250/- 
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26.  In view of above, the OP No. 3 i.e. Bajaj Allianz General Insurance Company 

Ltd.  is liable to pay the sum awarded herein below. 

 

A  W  A  R  D. 

 

27.   Rs.10,28,250/- (Rupees ten Lakhs Twenty Eight Thousand Two Hundred and 

Fifty only) inclusive of no fault liability is awarded with interest @ 7.5% per annum from the 

date of filing of the claim i.e. 9th February, 2010 till payment. 

 

  Out of the total awarded amount, an amount of Rs. 1,50,000/- each shall be 

deposited in the names of minor children of the deceased namely, Md. Makshidul Islam and 

Md. Mirajul Islam in any Nationalized Bank till they attain the age of majority.   The claimant 

No. 1 who is the mother of the deceased shall be granted Rs. 3,00,000/- and same is 

directed to be released in the name of the mother of the deceased namely, Musstt Abjan 

Nessa. Rest of the amount is to be released in the name of the claimant No. 2 namely, 

Musstt Morjina Khatun, who is the wife of the deceased.  

 

  The OP No. 3 is directed to pay the awarded amount within one month of the 

date of this order.  

 

28.  Given under my hand and seal of this court, on this day, the 26th day of 

March, 2015. 

 

 

  

        (M.K. Kalita) 
               Member, MACT, 
              Sonitpur, Tezpur. 

Dictated and corrected by me.  

 

 

 (M.K. Kalita) 
Member, MACT, 
Sonitpur, Tezpur. 


